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APEC model measures for RTAs/FTAs

Agreed chapeau for the model measures

All sets of model measures adopted in 2007 and beyond are subject to the chapeau adopted in 2006 which reads:
“The following model measures for RTAs/FTAs respond to an instruction by Leaders in 2005 that APEC develop by 2008 model measures for as many commonly accepted RTA/FTA chapters as possible. They build on the Best Practices for RTAs/FTAs adopted by APEC members in 2004.
These model measures are an APEC contribution to the promotion of high-quality and comprehensive free-trade agreements in the Asia-Pacific region and the realisation of the Bogor Goals. They are intended to encourage a coherent and consistent approach to the design and content of such agreements.

The model measures reflect the general APEC principle of voluntarism. They are neither mandatory nor exhaustive. They are not in legal language that might be used in an agreement. The model measures are indicative examples to provide members with useful reference in negotiating RTA/FTA chapters. They are a guide to the kind of provisions that might be included in a free-trade agreement. They will not prejudice the positions of APEC members in any of their current or future trade negotiations. Model measures for the chapters addressed here do not indicate economies will necessarily include all of these chapters in their RTAs/FTAS.

This chapeau sits above all chapters in this set of model measures.”
Electronic commerce
General considerations

Outlines the broad reasons for including provisions on electronic commerce in the RTA/FTA

· recognises the economic growth and opportunity that electronic commerce provides
· recognises the importance of avoiding barriers to the use and development of electronic commerce.
· recognises that the aim of the electronic commerce provisions is to promote e-commerce between the Parties and globally. 
WTO applicability 
Recognizes the applicability of the WTO Agreement to measures affecting electronic commerce

· recognises the applicability of WTO rules to measures affecting electronic commerce.

Electronic supply of services

Describes the ambit of the obligations affecting the supply of a service delivered or performed electronically

· affirms obligations in the chapters on cross-border trade in services, investment and financial services, subject to any exceptions and non-conforming measures in the agreement that are applicable to such obligations, apply to measures affecting the supply of a service delivered or performed electronically.
Customs duties
Sets out disciplines on the imposition of customs duties
· provides a basis for duty-free treatment for digital products transmitted electronically.
Non-discriminatory treatment of digital products

Non-discriminatory treatment of digital products of another party vis-à-vis like digital products of the party or of a non-party.
· each party provides treatment no less favourable to digital products associated with another party than it provides its like digital products, on the basis of factors specified in this chapter (such as whether the author is a person of the other party, whether the product is transmitted from the territory of the other party, etc.)
· each party provides treatment no less favourable to digital products associated with another party than it provides like digital products associated with a non-party, on the basis of factors specified in this chapter (such as whether the author is a person of a party, whether the product is transmitted from the territory of a party, etc.).
Electronic authentication and digital certificates
Encourages flexibility for parties to electronic transactions to determine the authentication method for their electronic transactions, for example
· the parties may agree not to adopt or maintain legislation that would prohibit parties to an electronic transaction from determining the appropriate authentication methods for their electronic transaction

· the parties may work towards recognition at the central government level of digital certificates issued by another Party or under authorization of that Party
· the parties may agree not to adopt or maintain legislation that would prevent parties to electronic transactions from having the opportunity to prove that their electronic transactions comply with any legal requirements with respect to authentication. 

On-line consumer protection

Encourages consumer protection measures for electronic commerce

· recognises the importance of adopting and maintaining transparent and effective consumer protection measures for electronic commerce as well as measures conducive to generating trust among consumers.

· recognises the importance of cooperation among national consumer protection agencies on activities related to cross-border electronic commerce in order to enhance consumer protection.

Paperless trade administration

Encourages the use of electronic forms of trade administration documents

· the parties endeavour to make all trade administration documents available to the public in electronic form

· the parties endeavour to accept trade administration documents submitted electronically as the legal equivalent of the paper documents.
· the parties endeavour to participate in bilateral and international cooperation with a view to enhancing acceptance of electronic trading documentation.
· the parties endeavour to consider relevant international standards, where appropriate, for data collection systems when developing paperless trading administrative systems.
Transparency

Sets out the obligations concerning transparency of laws, regulations, and other measures of general application pertaining to electronic commerce 

· the parties publish promptly or otherwise make publicly available their laws, regulations, and other measures of general application that pertain to electronic commerce and, where possible, in the English language as well.
· each party endeavours to provide specific information requested by the other party on any of its measures of general application within the meaning of paragraph 1.
Domestic regulatory frameworks

Encourages the development and maintenance of domestic regulatory frameworks that minimise the regulatory burden on electronic commerce.

· the parties endeavour to adopt or maintain a domestic legal framework for electronic commerce that is based on the UNCITRAL Model Law on E-commerce 1996

· the parties endeavour to minimise the regulatory burden on electronic commerce

· the parties endeavour to ensure that regulatory frameworks support industry-led development of electronic commerce.

Online data protection

Encourage Parties to protect the personal data of electronic commerce users.
· the parties endeavour to adopt or maintain measures to protect the personal data of electronic commerce users, and to take international standards and criteria into account in developing such measures.  

Cooperation

Sets out the possible areas of cooperation between Parties in policy areas related to electronic commerce, such as: 

· working together to overcome obstacles encountered by small and medium enterprises in using electronic commerce

· sharing information and experiences on laws, regulations, and programs in the sphere of electronic commerce, including those related to data privacy, consumer confidence in electronic commerce, cyber-security, electronic signatures, intellectual property rights, and electronic government

· working to maintain cross-border flows of information as an essential element in fostering a vibrant environment for electronic commerce

· encouraging the private sector to adopt self-regulation, including through codes of conduct, model contracts, guidelines, and enforcement mechanisms that foster electronic commerce

· participating actively in bilateral, regional and multilateral fora to promote the development of electronic commerce.

· endeavouring to cooperate on the development of relevant infrastructure.

Definitions

Sets out the definitions applicable to the chapter on electronic commerce.

· definitions are expressed in clear language to assist minimisation of misunderstandings.
Rules of origin and origin procedures

Economies are encouraged to refer to the 2005 APEC Model Measures for Trade Facilitation in RTAs/FTAs when reviewing the model measures below.
Criteria for originating goods

Sets out the criteria for determining whether a good imported from another party qualifies for preferential market access

· wholly obtained or produced entirely in the territory of the parties;

· produced entirely in the territory of the Parties from originating materials; or

· produced entirely in the territory of the parties, provided each non-originating material undergoes an applicable change in tariff classification or the good satisfies an applicable value content requirement, undergoes a specified manufacturing or processing operation, or meets other requirement specified in the Annex of product-specific rules 

and meets all other applicable requirements related to originating criteria in the chapter.

Regional value content requirement

Sets out methods for calculating regional value content

· methods for calculating the regional value content of a good are clear and transparent

Value of materials

Sets out rules for calculating value of materials

· rules for calculating value of materials are clear and transparent

· rules are in accordance with the World Trade Organization Agreement on Implementation of Article VII of the General Agreement on Tariffs and Trade 1994 (WTO Customs Valuation Agreement)
Accumulation/cumulation
Sets out rules for accumulation/cumulation

· originating goods and materials of one party incorporated into a good in another party originate in the other party
· an originating good can be produced in the territory of one or more parties by one or more producers.
De minimis

Sets out the de minimis rule for deeming a good an “originating good”

· goods can be considered “originating goods” if the [__] of non-originating material that does not undergo an applicable change in tariff classification does not exceed [_]percent of the [__]of the good.
Fungible/interchangeable goods and materials

Sets out the method for determining whether fungible goods or materials are originating goods

· a fungible/interchangeable good or material is considered an originating good based on its physical segregation or through the use of a Generally Accepted Accounting Principles (GAAP)-recognized inventory management method.
Accessories, spare parts and tools

Sets out the method for determining whether accessories, spare parts and tools are originating goods

· a good’s standard accessories, spare parts, or tools delivered with the good are treated as originating if the good is an originating good.

· a good’s standard accessories, spare parts, or tools are disregarded in determining whether all of the non-originating materials used in the production of the good undergo an applicable change in tariff classification provided they are classified with and not invoiced separately from the good and their quantities and value are customary for the good.

· if a good is subject to a regional value content requirement, the value of the good’s standard accessories, spare parts, or tools delivered with the good is taken into account as originating or non-originating materials, as the case may be, in calculating the regional value content of the good.

Sets of goods

Sets out the method for determining whether sets of goods are originating goods

· if goods are classified as a set according to rule 3 of the General Rules of Interpretation of the Harmonized System, the set is originating only if each good is originating and the set and the goods meet all other applicable requirements in the chapter
· notwithstanding the above, a set is originating if the value of all non-originating goods in the set does not exceed [_ ] percent of the [  ] of the set.

Packaging materials and containers for retail sale 

Sets out how packaging materials for retail sale are to be considered

· if classified with the good, packaging materials and containers in which a good is packaged for retail sale are disregarded in determining whether all of the non- originating materials used in the production of the good undergo an applicable change in tariff classification.

· if a good is subject to a regional value content requirement, the value of the packaging materials and containers for retail sale is taken into account as originating or non-originating materials, as the case may be, in calculating the regional value content of the good.

Packaging materials and containers for shipment

Sets out how packaging materials for shipment are to be considered

· packaging materials and containers in which a good is packaged for shipment are disregarded in determining whether the good is an originating good.

Indirect materials used in production

Sets out how indirect materials are to be treated

· a good used in the production, testing, or inspection of good, but not physically incorporated into the good, is considered to be originating without regard to where it was produced.

Material that is self-produced

Sets out criteria for the treatment of material that is self-produced

· material that is self-produced is an originating material that complies with the “criteria for originating goods” and is produced by a producer of a good and used in the production of that good. 

Transit and transshipment
Sets out the rules for transit and transshipment of goods

· an originating good 

· cannot undergo subsequent production or any other operations outside the territories of the parties, except unloading, reloading, storing, or any other operation necessary to preserve the good in good condition or to transport the good to the other party; and 

· remains under the control of customs authorities in the territory of a non-party.

Consultation and modification

Sets out the framework for consultation between the Parties

· upon the request of a party, the parties consult to ensure that the rules of origin are administered effectively, uniformly, and consistently.

· the parties consult when modification to a specific rule of origin is proposed by a party.

Claims for preferential tariff treatment
Sets the criteria for importers to make claims for preferential tariff treatment

· procedures for making claims for preferential tariff treatment are clear and transparent

· importers make claims for preferential tariff treatment based on:

· an electronic or written certification (“declaration” in some RTAs/FTAs); or

· the importer’s knowledge that the good is an originating good, including reasonable reliance on information in the importer’s possession that the good is an originating good.

Exceptions to certification requirements

Identifies exceptions to certification requirements

· certification is not required for low-value importations unless the importation is intended to evade compliance with the party’s certification requirements.

· the good is a good for which the importing party does not require the importer to present a certification or information demonstrating origin.

Verification

Sets out the framework for verification

· the results of the verification are reflected in a written determination that includes factual findings and the legal basis for the determination.

· verification procedures are clear and transparent

Obligations relating to importations

Sets out obligations relating to importations

· the importing party grants a claim for preferential tariff treatment made in accordance with this chapter unless it issues a written determination that the claim is invalid as a matter of law or fact.

· the importing party may deny preferential tariff treatment to a good if the importer fails to comply with any requirement in the chapter

· an importing party may request an importer that makes a claim for preferential tariff treatment to demonstrate that the good is an originating good, including that the good satisfies the requirements related to transit and transshipment

· an importer will not be subject to penalties for making an invalid claim for preferential tariff treatment if they, on becoming aware that the claim is not valid, promptly and voluntarily corrects the claim and pays any customs duty owing.

Definitions

Sets out the definitions applicable to the chapter on rules of origin and origin procedures
· definitions are expressed in clear language to assist minimisation of misunderstandings.
Sanitary and phytosanitary measures
General consideration relevant to this chapter

· it is understood that the parties have the right to take sanitary and phytosanitary measures necessary for the protection of human, animal or plant life or health, provided that such measures are not inconsistent with the provisions of the WTO Agreement on Sanitary and Phytosanitary Measures (WTO SPS Agreement).
Objectives

Sets out the objectives of the SPS chapter

· enhance the parties’ implementation of the WTO SPS Agreement and, where appropriate, international standards, guidelines and recommendations developed by relevant international organizations

· facilitate trade and reduce unnecessary restrictions to trade between the parties, while protecting human, animal or plant life or health in the territory of each party

· strengthen cooperation and consultation between the parties on sanitary and phytosanitary matters.

Scope

Describes the scope and application of the SPS chapter

· applies to all sanitary and phytosanitary measures, as defined in Annex A of the WTO SPS Agreement, of a party that may, directly or indirectly, affect trade among the parties

WTO rights and obligations

Reaffirms WTO rights and obligations in applying SPS measures

· reaffirm rights and obligations with respect to the other party under the WTO SPS Agreement
Trade facilitation
Promotes cooperation to facilitate trade between the parties

· cooperate to implement the provisions of the WTO SPS Agreement to facilitate trade between the parties
Exchange of information

Promotes cooperation on exchange of information between the parties

· provide notification to the other party as required by the WTO SPS Agreement

· provide notification of non-compliance of consignments with the importing party’s SPS measures

Consultations

Sets out the framework for consultation under the SPS chapter

· consult with a view to resolving matters related to SPS measures that affect, or may affect, trade between the parties
Other cooperation

Sets out the framework for other cooperation

· explore opportunities for further cooperation and collaboration including technical assistance on SPS matters for mutual interest and benefits

Contact points and working mechanism

Establishes contact points and a working mechanism to facilitate communication and implementation of the SPS Chapter

· identify respective agency representatives designated as contact points to facilitate communication

· establish a working mechanism to facilitate communication and consider any matters related to the implementation of this chapter; for example, a Standing or Ad Hoc SPS Committee
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